IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.933 OF 2017
DISTRICT : SANGLi

Shri Irfan Makbul Shaikh, )
Jawan (Constable) in the office of Superintendent, )
State Excise, Vasant Colony, Near Market Yard, Sangli)

R/o House N0.954, Plot No.18, Opp. Amina Masjid, )

Near Sanjay Gandhi, Miraj, District Sangli )..Applicant
Versus
1. The Divisional Deputy Commissioner, )

State Excise, Kolhapur Division, Juni Daru )

Bhatti, Rankala Tower, Kolhapur-6 )
2. The Commissioner, )
State Excise, Old Customs House, 2nd floor, )

Fort, Mumbai )

The State of Maharashtra, )

w

Through Principal Secretary (Excise), )

Home Department, Mantralaya, Mumbai 32 )..Respondents

Shri A.V. Bandiwadekar — Advocate for the Applicant

Shri N.K. Rajpurohit — Presenting Officer for the Respondents
CORAM : Shri Justice A.H. Joshi, Chairman
CLOSED ON : 13th December

PRONOUNCED ON : 19th December, 2017
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JUDGMENT

Heard Shri A.V. Bandiwadekar, learned Advocate for the Applicant

and Shri N.K. Rajpurohit, learned Presenting Officer for the Respondents.

2.

By the impugned order dated 15.9.2017 the applicant has been

transferred from his present posting at Sangli to Lonand, District Satara.

The applicant has challenged the said transfer order on following grounds:

3.

(a

{b)

(c)

(d)

(e)

Applicant has not completed statutory tenure.

The transfer is in violation of the provisions of Section 4(4)
and 4(5) of The Maharashtra Government Servants Regulation
of Transfers and Prevention of Delay in Discharge of Official
Duties Act, 2005 (hereinafter referred to as the ‘Transfer Act)),

because it is a midtenure and midterm transfer.

Transfer order is based on grounds which tantamount to

misconduct and no enquiry is conducted whatsoever.

Transfer order is issued by the authority who does not have

the power to do so.

The Civil Services Board is not consulted.

The OA is opposed by the respondents and reply given by the

respondents is as follows:

(a)

The transfer order is issued after following the due procedure

as provided in the Transfer Act.
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(b)  Applicant 1s a group D employee. The impugned transfer
order is issued by an authority who is competent and has
powers to transfer Group D employees. Prior approval of next
higher authority is obtained before issuing the transfer order

as is seen from para 6 and para 9 of reply of the State.

(c) The provisions of Civil Services Board do not apply because
the applicant being a ‘D’ category employee and the judgment
in the case of T.S.R. SUBRAMANIAN & ORS. VERSUS
UNION OF INDIA & ORS., AIR 2014 SC 263 : (2013) 15
SCC 732 : (2014) 3 SCC (L&S) 206, has no application to

Class III and Class IV category employees.

(d) Absolute integrity is a condition precedent for serving in the
Government and the applicant’s conduct which is surfaced
after preliminary enquiry is of sabotaging the exercise of
decision of superior and such delinquent cannot be continued
in the place where he could derelict his duties on account of

his affinity or affiants to the round over or criminals.

Aspect of compliance of Section 4, 6 and 7 is taken care in reply to

the contents of para 6.4 and 6.7 of OA, which is found in para nos.6 and 9

of the affidavit of the State. Text of para nos.6 and 9 reads as follows:

«g.  With reference to contents of para no.6.4, I say as follows:
The ground raised by the Applicant is denied because the applicant
was appointed in present post as per order dated 3.8.2013 which is
Group D post. The letter dated 14.5.2012 issued by Respondent
No.2 clearly indicates that the post of Jawan (Constable) is a Group

D post and it is to be recruited through the District Committee.
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Copy of said letter dated 14.5.2012 is annexed hereto and marked
as Exhibit R-4. | say that as per provisions of the Transfer Act, the
Respondent no.1 being competent authority posted the applicant
vide order dated 30.5.2016 at M/s. Viraj Alcohols and Allied Kapari,
Taluka Shirala, District Sangli. The applicant joined on the
transferred post vide the said order dated 30.5.2016.

9. With reference to para 6.7, I say as follows: The applicant’s
transfer order is legal and issued after following due procedure laid
down in Transfer Act. As per provisions of the notification dated
6.1.2014 and as per order dated 31.5.2015 passed by respondent
no.2, powers to transfer the Javan and Driver for district transfer
and also from one district to another district are given to
Respondent no.1. Copies of notification dated 6.1.2014 and order
dated 31.5.2015 issued by Respondent No.2 are annexed hereto and
marked as Exhibit R-5 and R-6 respectively. Therefore the
respondent no.1 has issued Impugned transfer order as per Section
3(2) and the same is correct and legal.”
(Quoted from page 33-34 of OA)

S. Exhibit R-5 and R-6 referred to in para 6 and 9 of reply which is

quoted in foregoing para reads thus-:

“Exhibit R-5

913 faen
HAA, HIE 800 03, Retisb & sy R09%.
Elbeer

m@mmm%ﬁmﬁmemmmmm
feretar ufersier s, 2004,
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s SUTEN-9R 93/ IO /AT - FABRI, AADI FHRAIRN deciT
Ry anf erEsta i UR WISAwEl gon=n faetara uidse i@, 008 Al
Rt (o @n At W e AUHRRA G Al e UREEERAl B
RiaTE YenTEstal BRiGmete ASA G Yed frompuda J€ ‘@ HAA &
BT YA 5 IaIGe Y. FERAT A, FHas e cie ATBR RS st
uFIR FEUE A UG Yeh Rmondla o ‘3 eRariEn aa a sttatsteal seel
orEl el 3u IR, A FAEe YT Al i SRR AR wR e el

U3 B aifta pved Ad 308.”
(Quoted from page 47 of OA)

“Exhibit R-6
3321

HHD : STAL 993098/83/aME-31(3) ajerd, feetien 39 A, 2098,

s sach e e 2 FEe b & sefiet wge 3 dacll U
Rt uitEEnen A8 were far fae SReNER A B wid R @i

ol gz witis=es At At 31 S Dot 3B

o1 RereTdd siaet taien aee MUBR AR e f6.0§.09.209% 3
fastafier 3u-3Edian 2ua et 3ugd. A e 3tdel f.9%.06.200R e S
Sieptidie saeia afteR Rl 3u-ngEdiEr Jare SR @A 30zd. s Aaoien
Aauder FREE SEE TERe A e Tl © d 3adil el 3[R, odE d
S -aEEEEEE dde Sut JEEn ddE RPISAR (3.8800-0200 Jqz 0 >

9Q00/-) 3l Azl 33, A S @ StarE- - aEaEeeid A8 U 5.9%00 A 30B.

StE @ SaE-T-agaaEeE SR gl Bicgrzauar ataeand Ad 3AA. dAd
Az udd rison e d dgdar faenal Ju-3PEAd 3R, REIHT

Aafiees aEd Aaaueiic Heat e Savea Ad =l
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Rt #d alt fawid e aeeiy sffem R00¢ Fellel foraa € st aen yam
B Jetean SR aw wwe it 3 sk B B, S a SIA-Fr-agAEEH
A SGe fotegna pa fswmmga ga=n Rl g fenelta su-smgea, ws
SEE-eh Al Bl vept Rz g fotegad @celt evena s Rustoiter
3U-30YFa Al YTt B3y g 3. Jdeld ftegren sitaiepiat A s Rawm
a3 el 3u-sngeq S&- &t -qigeAcDiEn FeTieEn MRAA AEa ddid. a3
Sl -ft-aigadiFEsien aaen ol SU-SNIFARN BRANABT HMA Gadrg a1
HRCAA AR HAAA. a1 BIACAGRA iz aaetia et Bt oo aqdta.

(ead B )
3G, A Ieqraet e,
HBRIE, A, FHL.”

(Quoted from Page 48-49 of OA)

0. After considering the facts and circumstances of the case and rival
pleadings and documents relied on by both parties it is duly proved before

this Tribunal that:
(a) The applicant is ‘D’ category employee,

(b) The services of ‘D’ category employees are not ordinarily
transferrable, except when transfer is required in administrative

Interest or towards substantiaj complaint.

(c) It i1s seen from the impugned order that it discloses the
reasons which has led to impugned transfer. Relevant text is
contained in opening para of the impugned order. It is quoted ad

verbatim as follows:

fardlern, wsn sqEn s, Romoita s GEb, PHleplgy e wlegigz e

[Sostetea a1 s@daar =R, gR (@q) B188 1. 51d Az wiFe Fen g
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o SRR vl AB! A qEal ProeaE Aol Peaaidia A 3G
o[oeh, AHBIE a STl iETHEAYA B SN e SA, ot gl (ang) Bes @
=i gar FMeRiwgE Ridtones, HREM d QEAR FBAE Het goell RO et
ez geeen feaelt @ geet Aoengdt sit.ufao g PE2 a N, BE FABIA AR,
S, T Ied e, . Fioredl TeHEe) yFvEEiaEE dRAR Huh SEA

el FlRd 3uste Al B’

(Quoted from page 13 of OA)

(d) Record shows that the proposal was sent by the District
Officer who is competent to transfer as is evident from Annexure R-
6 quoted in earlier portion of this judgment that the officer had
exerted to make out a casc for special reasons based on grave

misconduct. Text of the proposal reads as follows:

“gﬁ{,
. I,
T IR D FERISG, I HLE.
HaiE : sEAE 9920909/ 638/fas3n wleargg feties 29 3R, 2096
Rz e O, o A3.Yes et At el R.Udetst
s‘g&ﬁa%{.aﬂvia%t.mmsﬁaﬁaaﬁmm.
sizal - ofq AN el IEATU B BAA IR Ratics 28.009.2099
ﬁaﬁmmeﬁ,mamﬁa@mmﬁm
"eell.
FG,

i R @ et A AR Setid A &, Rl 8.00.2090
Mﬁ.w&ﬁ%ﬁmmmew%%m@uwmﬁm
Bleggy Akt Rwse SRl aEAHY st P Wl @ oft.3w.ve Yot A
i%{ﬁaraazl.a.gas%mhwﬂamaﬁaﬁﬁﬁa@aa sETe ufo (srg) Bred

L/
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aiaﬂeawgaaﬁﬁarﬁaimameﬂamﬁvmmammﬁ}a&sﬁmm@
ﬁﬁmmm%ﬁa@azﬁgﬁmmﬁmam
Wﬂémqﬂmﬁa%@amﬁ@aﬁmmﬁm@aaﬁsﬁz
Arefieri a&ﬁam,mamgamaﬂsaigmmmm.

2. mmmsqmuﬁsﬁamﬁaamuﬁzﬁfﬁaﬁsmm
mmw%mﬁamam@aﬁmmmamm
Fea Reaataten Reismmaeh Reig ®4.00.2090 @ Rt 209.06.209(
mmmﬁmam-ﬁmaﬁmﬂw%ﬁmaam
mmm@mmﬂmMasﬁamdmmﬁmﬁa
a&m@ammﬁﬁaaﬁaqwma@agéaﬁmm
A et gRo (ag) Beémﬁaaaﬂﬁﬁmmmwaﬁﬁm
mmmu?ﬁaammﬁum}aaaﬁaammiaaasnéa

3. FAT geet i oft gt (ang) P2 T 3. B ADYe O B AL o1 Aehiet
PRERaEd dgaet 3Ra.  Reeemediait delte stefleres Rrawioeh iy
BrRiferg lusielicn wpRv s Bl e Ioid sawh aed
sﬁ@zuﬁw(m@ﬁs@asﬁ.mwﬁamaﬁmﬁmﬁmﬁam
M@mmmmmrammam Reeraeiiaian gtz
u%m(mlpﬁlggasﬁ.mam@emamwmraaamqm@
Wmﬁammwmmm. 3eft aufpelt g
SetEtt 3R,

Y. 3. B A T 3.6 RrAoEh Ay srerdef JreteRn Haierian q
ﬁ?@ﬁmﬂﬁﬂﬂ@naﬁﬁﬁmmﬁamﬁ%ﬂmmm@vﬁwﬁmm
mm@mammmmaﬁm Alae Haiehta
m&wmmﬁm%m%@ﬂaﬁu@amamﬁmaﬁmmg
W B, mmmﬁamwﬁmm@m
Wm-mm-mmmmaﬁmma@ TS
Wmﬂm-ﬁaﬁﬁ.&%é@ahm B.mart swdim




9 O.A. N0.933 of 2017

Rearaud sevia Agel. uiq\masmiamams{ﬁwm@maﬁﬁmmm
mm.aﬂmmuemﬁamms&ﬁﬁzﬁ.
8 ke a gAet DAl ARAR AT AR

(T RewR)
feof IusmgEd
o1 3G b, BHICHIYY fawl
m”

(Quoted from page 41-42 of OA)

(e) [t is thus evident that in the present case the Excise
Department has voluminous law enforcing duties and powers, apart
from other administrative functions, and whenever the suspicion
against applicant is supported on evidence collected by the
Superiors and prima facie opinion formed by superiors is very well
founded/based on facts the view of executive cannot be casually
brushed aside else it will create a greatest handicap of the officers in

the department o carry out statutory functions and duties.

(f) It is pertinent to note that the grave imputations contained in
the order in first para and those contained in third para of the
proposal Exhibit R-6 are not commented by applicant, much less
denied. This silence of the applicant is a speech in itself and is in
the nature of tacit acceptance of imputations. This circumstance
thus corroborates the evidence gathered by the competent authority
and these facts constitute adequate ground and basis for issuance

of impugned order.

(g Since the provisions of Civil Services Board do not apply to ‘D’

category employees, applicant’s contention of nonobservance of the

AR
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mandatory requirement as provided in T.S.R. Subramanian’s case

(supra) has no application to the present case.

(h)  In so far as the aspect of power to transfer the applicant is
concerned it is shown that the transferring authority is empowered
to effect the transfer and the ground has been raised just for the

sake of argument.

7. Hence, OA does not have any merit and is dismissed.

Q

Sd/-
" (A.H. Joshi/ VA
Chairman
19.12.2017
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Dictation taken by: S.G. Jawalkar.
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